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ABSTRACT 
Marine development, particularly that of the shipping industry, 
constitutes an integral and essential element of Indonesia's on-going national 
progress in not only meeting the needs of the domestic movement of 
passengers and trade, but also in supporting export and import activities. 
Sea transportation is still the cheapest, most effective and efficient type 
of transportation, particularly for the more isolated areas of Indonesia. Despite 
these benefits sea transportation is potentially risky. For this reason the 
development and management of shipping must be integrated with other areas 
of the economy by means of clear and sustainable planning. 
Obstacles to the rapid development and modernisation include the 
scarcity of qualified persons, insufficient facilities and infrastructure, hmited 
budgets, too few marine institutions, and a lack of strong interest in gaining 
expertise in the marine sector generally. However, significant strides have been 
made in Indonesia since the 1990s through Government's Long Term 
Development Plan (PJP). 
This thesis examines the regulatory framework governing shipping in 
Indonesia. The areas of focus are the development and implementation of the 
regulation of shipping and water transportation, including shipowners" 
responsibility, port management, search and rescue, and court jurisdiction. 
The thesis argues that the development of the shipping industry really needs 
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Guidelines of State Strategy) 
GBHN 1983 tentang Penetapan Pembangunan Kelautan sebagai Sektor 
tersendiri di bawah Bidang Ekonomi (The Major Guidelines of State Strategy 
regarding the Determination of Sea Development as an Independent Division 
under the Economic Sector) 
Ketetapan (TAP) Majelis Permusyawaran Ral^at (MPR) No 11 / MPR / 1983 
tentang Penetapam Pemmbangunan Kelautan sebagai Sektor tersendiri di 
bawah Bidang Ekonomi(The Decision of the People's Advisory Assembly No 11 
XVI 
/ MPR / 1983 on Determination of Sea Development as Independent Division 
under the Economic Sector) 
Ship Ordonantie 1935 tentang Peraturan Peraturan Kapal (The Dutch 
Regulation on Shipping) 
2. UK 
Responsibility of Shipowners Act 1733, 7 Geo 2 c l 5 
Lord Campbell's Act 1846 
Merchant Shipping Act 1854 
Merchant Shipping Act 1894 
Merchant Shipping (Liability of Shipowners and Others) Act 1958 
3. Australia 
Navigation Act 1912 (Cth), Act No 4, 1913. 
Navigation (Amendment) Act 1958 (Cth) Act No 36, 1958 
Historic Shipwrecks Act 1976 (Cth) 
Limitation of Liability for Maritime Claims Act 1989 (Cth) 
4. USA 
Sherman Antitrust Act 1890 
Carriage of Goods by Sea Act (COGSA) 1936 
5. International Conventions 
Final Act of the Congress of Vienna 1815 
Declaration of Maritime Law of the Conference of Paris 1856 
Convention for the Pacific Settlement of International Disputes (Permanent 
Court of Arbitration) 1899 
The Convention for the Unification of Certain Rules relating to Assistance and 
Salvage at Sea 1910 
The International Convention for the Unification of Certain Rules of Law 
Relating to Bills of Lading (Hague Rules) 1924 
Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, 1929. 
Brussels International Convention relating to the Limitation of Liability of 
Owners of Sea-going Ships 1957 
Convention on the International Regulation for Preventing Collisions at Sea 
(COLREG) 1972 
Convention on Limitation of Liabihty for Maritime Claims, 1976 
International Convention on Standards of Training, Certification and Watch 
keeping for Seafarers (STCW), 1978 
INTRODUCTION 
This introduction provides information regarding the context, 
background and outline of the study, and the methodology employed in 
its construction. There will be a brief examination of Indonesia's 
maritime histoiy. The introduction will conclude with a summary of all 
chapters. 
In choosing the title of this thesis I was mindful of the uses to 
which it may be best put. The title addresses three themes: Indonesia, 
Law and Shipping. Indonesia is the context of my interest, and maritime 
law, particularly law governing shipping activities, is my focus. I am 
hopeful that this work will assist the relevant government officials, the 
legal profession, the entrepreneurs and other operators in the shipping 
industry, and students in Indonesia, to better understand the legal 
framework within which shipping activities take place in Indonesia, 
particularly since the enactment of the Indonesian navigation law No. 
2 1 / 1 9 9 2 (referred to as UU No. 21 / 1992). 
It is also my hope that the thesis will be useful to non-
Indonesians with an interest in Indonesian law and shipping, 
particularly those parts of this study dealing with Indonesia's position 
internationally and regionally. Finally, it is my hope that the planners of 
policy in the Indonesian Government and those who draft the law in the 
Indonesian parliament may also benefit from my work, and especially 
from my suggestions and recommendations for improvements to the 
existing legal regime. 
Possessing more coastline than any other country in the world^ 
and with an ever-growing population of over 214 million people^, 
1 Vivian L Forbes, Indonesia's Maritime Boundaries, Kualalumpur: A Malaysian 
Institute of Maritime Affairs Monograph, 1995, p. 1. 
2 Indonesian Population, <http://www.world-gazetteer.com/fr/fr id.htm>. (accessed 
25 Feb 2002) 
2 
Indonesia must be informed of the legal issues surrounding the use of 
and exploitation of the seas. As Indonesia's area of sea increased, 
following her ratification of the United Nations Convention of the Law of 
the Sea (UNCLOS), so did her international responsibility to manage her 
maritime activities by means of the further development of her maritime 
law. 3 
Table No. I below shows the comparative sizes of Indonesia and 
her coastal neighbours. 
























































Source: Vivian L Forbes, Indonesia's Maritime Boundaries, a Malaysian 
Institute of Maritime Affairs Monograph, 1995, p.2 
Maritime Law is a branch of law relating to commerce and 
navigation on the oceans and on other navigable waters. Specifically, 
the term refers to the body of customs, legislation, international 
treaties, and court decisions pertaining to the ownership and operation 
^ Hardi Prasetyo, The Concept of the Indonesian Maritime Continent (Konsep Benua Maritime 
Indonesia), BMI Seminar, Jakarta: LEMHANAS, June, 1996, p.26. 
"The development of the Indonesian maritime is consistent in providing legal instmments that are 
relevant to regulation of the ocean's utilisation. On the other hand as a consequence of the ratification of 
UNCLOS by the Government, haraionising and completing a number of Indonesian's domestic laws and 
regulations related to marine activities are significant matters to be conducted." 
of vessels, transport of passengers and cargo on them, and rights and 
obligations of their crews while in transit. Liability for customary or 
common-law4 wrongs is enforced by maritime law. Maritime torts 
include all illegal acts or direct injuries arising in connection with 
commerce and navigation occurring on navigable waters, including 
negligence and the wrongful taking of property. Maritime law also 
recognises and enforces contracts, and awards damages for failure to 
fulfil the agreed upon obligations. 
International law stems from three main sources: international 
conventions, customary law, and the generally accepted principles of 
law and equity.^ Judicial decisions rendered by international tribunals 
and domestic courts are important elements of the law-making process 
of the international community. Nowadays, United Nations (UN) 
resolutions may also have a significant effect upon the growth of the so-
called customary international law that is synonymous with general 
principles of international law. 
The present system of international law is based on the 'sovereign 
state' concept. It is within the discretion of each state, therefore, to 
participate in the negotiation of, or to sign or ratify, any international 
treaty. Likewise, each member state of an international agency such as 
the UN is free to ratify any convention adopted by that agency. Treaties 
or conventions were at first restricted in their effects to those countries 
that ratified them, and as such were particular, not general. However, 
regulations and procedures contained in treaties and conventions have 
often developed into general customary usage, that is, have come to be 
considered binding even on those states that did not sign and ratify 
them. Customs and customary usage became part of international law 
* Common Law is a term used to refer to the main body of English unwritten law that evolved fi-om the 
12* century onward. The name comes from the idea that English medieval law, as administered by the 
courts of the realm, reflected the common customs of the kingdom. This system of law prevails in 
England and Wales and in those countries, such as Australia, Canada and the United States, that were 
originally colonised by English settlers. 
^ George A. Finch, The Sources of Modem International Law, New York: William S. Hein & Co., Inc., 
Buffalo, 2000, p.44. ".. .custom is the oldest not only as a sources of international law in particular but of 
law in general." 
because of its continued acceptance by the majority of nations, even if 
such customs and usage were not embodied in a written treaty 
instrument. "Generally accepted principles of law and justice" faU into 
the same category, and are in fact often difficult to distinguish from 
customs.6 
International conferences have played an important part in the 
development of the international system and the law, as seen in the 
establishment of rules for diplomatic procedure and the treatment of 
diplomatic envoys, and also in the general condemnation of the slave 
trade by the Final Act of the Congress of Vienna in 1815. The 
Conference of Paris of 1856 adopted the Declaration of Maritime Law 
that abolished privateering and letters of marque, modernised the rights 
of neutrals during maritime war, and required blockades to be 
effective. 7 
Avoiding or mitigating war continued to be the subject of the 
peace conferences held in 1899 and 1907 in The Hague, the 
Netherlands, which resulted in a number of conventions. The 1899 
conference created the Permanent Court of Arbitration by adopting the 
Convention for the Pacific Settlement of International Disputes, While it 
was never a veritable court with a fixed bench of judges, it was an 
important instrument of arbitration.^ 
The Treaty of Versailles at the end of World War I in 1919 
established the League of Nations by covenant. The Permanent Court of 
International Justice was established in 1921 in accordance with 
provisions in this covenant. The League of Nations was created as a 
permanent organisation of independent states for the purpose of 
maintaining peace and preventing war.^ After the termination of World 
** Ibid., p.59. 
' Ian Brownlie, "Basic Documents In International Law", New York: University of Oxford,, 1995, p.iii. 
* Microsoft Encarta Encyclopedia Standard Edition 2002. 
9 Ibid., "During its existence, 63 countries were members of the League at one time or 
another. The Union of Soviet Socialist Republics joined in 1934, but Germany and 
Japan withdrew in 1933. The United States never became a member of the 
War II in 1945 the UN Charter created a new organisation with 
elaborate machinery for solving disputes among nations and for the 
further development of international law. 
Every nation is expected to obey international law, and some 
nations enable this by incorporating international law into their 
municipal law the provision that international law shall be made part of 
the law of the land. In the USA the power "to define and punish ... 
Offences against the Law of Nations" derives from Article I, Section 8 of 
the Constitution. The US Supreme Court has consistently urged that 
American law be interpreted in conformity with international law.^o 
Anarchy would result if each nation declared unilaterally that it 
was no longer bound by international law. The conduct of Nazi rule was 
tested at the Nuremberg tribunals which held that German government 
regulations ordering the killing of prisoners of war was in contravention 
of the generally valid rules of warfare and were null and void, and that 
the people responsible for issuing and executing such orders were 
criminally responsible for violations of international law. 11 
I. The Study in Context 
The Government of Indonesia (GOI) has been provided with an 
impetus to explore a more coherent system of governance to guide 
activities in its marine and coastal areas through a growing national 
interest in her seas, the evolution of both Indonesian and international 
law, and the awareness of both threats to marine integrity and 
opportunities to utilise maritime and coastal resources, natural and 
human. This thesis traces the development of maritime and shipping 
management policy in Indonesia, beginning with its emergence onto 
organisation, which was powerless to forestall World War II. Equally unsuccessful in 
preventing hostilities was the Pact of Paris for the Renunciation of War in 1928 — the 
so-called Kello^-Briand Pact — although it was ratified by more than 60 nations, 
including Germany and Japan." 
10 Ibid. 
11 Ibid. 
political agendas in the 1950s, through to its current status as one of 
priority for policy development, 12 This thesis attempts to provide an 
examination of how well Indonesia is governing its maritime territory 
and shipping resources, and with what effects and consequences. 
The basic units of analysis used as the framework of this thesis 
are juridical and institutional activities, nationally and internationally. 
The evolution of Indonesia's maritime and shipping policiesi^ have been 
influenced by: the evolution of international law and its influence, the 
development of marine and shipping technologies, and the globalisation 
of interest in marine and coastal resource use and maintenance. 
Despite there having been numerous theoretical and empirical studies 
dealing with this subject during the last three decades, no broadly 
accepted theoretical foundation for maritime and shipping management 
policy exists. 
The research topics that have been considered by these numerous 
scholarly works on marine and coastal policy and management range 
from the evolution of such policies and management internationally and 
nationallyi4, the processes by which they were formulated^^, the way in 
12 This thesis limits the time-frame for analysis to October, 2002. 
13 An increasingly important role in the process of policy evolution are 'tMnk-tanks' 
such as the Habibi Centre. <http: / /www.habibie.net/2001 /EuRlish/home.htm >, 
(accessed 26 Aug 2002) and 
<http:/ /www.habibie.net/2001 /Indonesia/activities/discussion/2001 /mci be feb22. 
html>. (accessed> , (accessed 26 Aug 2002) 
I'* B. Cicin-Sain and R.W. Knecht, "Integrated Coastal and Ocean Management: 
Concepts and Practiced, Washington: Island Press, 1998, p.37 notes: "A 
complementary but separate body of literature has examined the use and 
management of ocean areas under national jurisdiction, exploring such aspects as the 
organisation of national agencies to address ocean issues and promotion and 
regulation of ocean issues". (See for example Vallejo 1993; Juda and Burroughs 1990; 
Vallega 1992; Cicin-Sain and Knecht 1985, Knecht, Cicin-Sain and Archer 1988; Van 
Horn, Peet and Wieriks 1985.) 
15 R.L. Friedheim, Ed., "Managing Ocean Resources A Primer": The Political, Economic 
and Legal Ocean , Boulder, Colo: Westview Press, 1979, pp.26-42. 
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which conflicts and inconsistencies were handled, i^ and application of 
such policies to specific areas^^. 
The character of modem maritime and shipping policy and 
management lies in the development of a number of key ideas based on 
practical issues which have arisen over the past few decades, rather 
than in any integrated body of theory. These ideas focus on an 
examination of the field of public policy, environmental policy, and 
maritime and shipping management analysis. The influence of these 
factors on national policy-making is traced through the example of 
Indonesia, The influential role of these factors on the development of 
maritime laws and those governing shipping management, on organic 
and inorganic resources, and on developments within maritime 
technology are then analysed and discussed. 
Entrepreneurs, managers and politicians face a challenge in 
developing policies that deliver optimum management outcomes in their 
use of the marine environment. This challenge derives from the diversity 
of marine resources and their users, as well as from the range of 
economic, social and political interests that characterise such a system. 
In recent decades many international agencies^^ have called for 
coordinated actions to develop nationwide and international strategies 
for better integrated policy, and more effective management of these 
1̂  Cicin-Sain and Knecht, op. cit. Note two major types of conflicts related to marine 
and coastal resources policy and management: (i) conflicts among users over the use 
or non-use of particular marine and coastal areas, and (ii) conflicts among government 
agencies that administer programs related to the marine and coastal zones. 
1̂  P. Fabbri, Ed., "Ocean Management in Global Change", London: Elsevier Applied 
Science, 1992. See E.L. Miles, Future Challenges in Ocean Management: Towards an 
Integrated National Ocean Policy, pp.595-620. 
1̂  See for example Group of Experts on the Scientific Aspects of Marine Environmental 
Protection (GESAMP), 1996; "The Importance of Science to Integrated Coastal 
Management"; World Conservation Union (lUCN), 1980; 'World Conservation Strategy: 
Living Resources Conservation for Sustainable Development"; National Research 
Council (NRC), 1999; "Global Ocean Science: Towards an Integrated Approach"; 
Organisation for Economic Cooperation and Development (OECD), 1995; "Guidelines 
for Integrated Management of Coastal and Marine Areas"; WECD, 1992; "Ocean: Our 
Common Future"; and the World Bank, 1993; "Noordwijk Guidelines for Integrated 
Coastal Management". 
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resources. Through more coordinated and integrated policy and 
management better use can be realised, both now and in the future. 
Maritime activities can significantly affect the marine ecology, as 
different uses also often conflict with, or adversely affect, each other. 
Nowadays this may also include confrontation between and among 
environmental advocates and affected parties, and the vested interests 
of development^^. How these conflicts are resolved depends on complex 
factors in the existing social and political order. Any new policy will 
embody such forces as national character, the interests of political 
leaders, the activism of pressure groups, historical traditions, aesthetic 
values, national scientific competence, and national development 
priorities. In the absence of a universally valid formula for the 
resolution of conflict, national maritime policies must be crafted to meet 
the specific needs and circumstances of each country. 
The development of maritime law is driven largely by market 
forces. The Organisation for Economic Cooperation and Development 
(OECD, 1993) has noted that: 
The role of government is to respond to these forces, correct 
failures and ensure that marine and coastal resources 
produce goods and services which are not produced by 
market forces (public goods), such as providing for 
conservation of natural areas, preservation of aesthetic 
beauty, and a long term view is taken in contrast to the 
short run, profit maximising criteria of the market. 20 
Thus, effective national maritime laws that implement appropriate 
policy and shipping management system are imperative,21 They must 
provide for the integrated, well-planned, sustainable and secure use of 
all maritime resources, functions and services, and be based on 
1̂  Cicin-Sain and Knecht, op. cit., pp.38-45, note "... the need to establish a program 
of integrated coastal management in a particular nation may arise for a number of 
reason..." 
20 Don Hinrichsen, Coastal Waters of the World, Trends, Threats, and Strategies, , 
Washington D.C: Island Press, 1999. p. 21. 
21 National laws governing maritime policy and shipping management, as used here, 
means the collection of consciously undertaken public actions by a nation relative to 
its maritime interests. 
scientific data, and be implemented through an inclusive process of 
consultation involving the participation of all stakeholders22 and 
describe the major functions of government in regard to marine 
territory. These functions and objectives are summarised in the table 
below. 




































































Adapted from Cicin-Sain, B & Knecth, R. W. 
Ocean Management: Concept and Practices, 
Press, 1998, p. 5. 
Integrated Coastal and 
Washington DC: Island 
Although this study investigates Indonesia's laws which regulate 
its seas, and places these laws within an international legal context 
with particular regard to shipping activities, and discusses Indonesian 
regulations governing the shipping industry, it is relevant for the reader 
to note the larger context of this study. This larger context is indicated 
by the breadth and scope of issues relevant to the government's 
responsibilities in the governance of marine activities—as indicated in 
Table 2^3, While most of the topics covered in this thesis could be 
subsumed under the heading *Navigation and Communications', in fact 
the topics do affect the regime of marine law governing ocean 
management in Indonesia, 
^̂  Cicin-Sain and Knecht,. op. cit 
^̂  Ibid., pp.21-22. 
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Shipping; Port and harbour development; Navigational aids; 
Communication cable. 
Roads, bridges, other transportation infrastructure, water 
supply and treatment; Reclamation or alteration of coastal 
waters (eg for building of human settlements, impoundment 
for aquaculture ponds, diking for recreational facilities); 
Desalination facilities. 
SITING OF INDUSTRIAL FACILITIES; Sewage disposal; 
dumping of dredged materials; disposal of other waste; non 
point source of marine pollution (agriculture run off, river 
sedimentation); oil and toxic spill contingency planning. 
Hotels, vacation homes; Tourism infrastructure 
(transportation, services); Swimming and diving, underwater 
parks; Recreational fishing, boating. 
Non-consumable aesthetic uses. 
Hydrocarbon (oil and gas) exploration and production; 
Offshore drilling, pipeline laying, platforms, installations; 
Exploitation of sand and gravel aggregates. 
Exploitation of other minerals (gold, placer deposits, 
polymetaUic sulfides, manganese nodules; Other forms of 
ocean energy (eg wave energy, tidal power, ocean thermal 
energy). 
Fishing (traditional, Etrtisanal, industrial); Aquaculture; 
Gathering of Seaweed. 
Gathering of marine creatures (eg sea cucumbers, snails, 
shells, corals, pearls). 
Tropical fish collection; Collection of marine mammals for 
consumption, display or research; Watching marine mammals 
(e.g. whale watching); Marine biotechnology applications; use 
of marine organism or processes for product development. 
Transit and maneuvers by navies; Military special areas (test 
ranges, exercise areas; Enforcement of national ocean zones. 
Protection of ocean's global role in regulating cMmate; 
Protection of oceans from pollution; Protection of oceans from 
transport and deposal of hazardous materials (radio-active, 
chemical etc.); Establishment of marine and coastal protected 






1 wildlife sanctuaries); Marine mammal protection; Protection of 
cultural resources (eg reUgious sites, archeological sites, 
shipwrecks); Protection of oceans from transfer of alien species 
(eg through ballast waters); Prevention and mitigation of 
harmful algal bloom phenomena. 
Erosion control program; Protection structures (against 
storms, waves); 
Replenishment of beaches; Prevention and mitigation of 
coastal hazards (storms, inundation, sea level rise). 
Oceanography; Marine geology and coastal processes; 
Fisheries and marine mammal research; Marine biology, 
biodiversity, biotechnology; Archeology. 
Studies of human marine uses. 
Adapted from Cicin-Sain, B 85 Knecth, R. W., Integrated Coastal and 
Ocean Management: Concept and Practices, Washington DC: Island 
Press, 1998, p. 19. 
The issues in these two tables have already been noted by the 
Indonesian government as matters of the highest priority, and 
substantial progress has been made in addressing them. The efforts 
Indonesia has made in the past are now also supported globally by the 
adoption of UNCLOS by almost all relevant nations. Indonesia's further 
development of governance in these areas is informed by the UNCLOS 
model, and the government's legal processes have become increasingly 
harmonious with the objectives of that Convention. 
II. Methodology 
In deriving the various analyses and conclusions arrived at in this 
thesis, the approach has been, of necessity, multidisciplinary. The 
method used in writing has been to gather and study data concerning 
developments in shipping regulations, and normative information taken 
from secondary published sources as well as primary data from 
personal interviews. This study classifies, compares and analyses these 
data, thus contextualising the legal regime governing shipping in 
Indonesia. The accuracy and relevance of this data is enhanced by 
3 0009 03317243 3 
12 
direct interviews conducted by the author with expert informants at 
venues such as international maritime law conferences. 
III. Summary of Chapters 
This introductory chapter contextualises the study by providing 
background and outline of the thesis. It also sets out the methodology 
employed, before examining briefly Indonesia's maritime histoiy. The 
chapter concludes with a summary of the remaining chapters of the 
thesis. 
Chapter One provides the history of maritime activities in 
Indonesia. In Chapter Two regulations governing Indonesia's shipping 
industry is set out. Chapter Three describes the ratification of the 
International Convention by the Indonesian government. Chapter Four 
looks at the national port governance. Chapter Five deals with domestic 
legal and administrative framework of the shipping business in 
Indonesia. Chapter Six considers old regulations such as the 
Indonesian Commercial Code that are still in use currently. In Chapter 
Seven focuses on the Indonesian Commercial Code, as well as on laws 
regarding monopolistic practices. Chapter Eight deals with the laws of 
salvage, search and rescue at an international, regional and domestic 
level. In Chapter Nine the responsibilities of ship-owners, particularly 
their liability for compensation is analysed. The process of dispute 
settlement is also discussed. A comparison of the compensation liability 
regimes of United Kingdom, Australia, and other nations is provided. In 
Chapter Ten presents the Indonesian judicial framework and court 
jurisdiction including the jurisdiction of the Admiralty court and 
Arbitration. The final chapter analyses the legal regime governing 
shipping in Indonesia. Based on general conclusions from the study, 
recommendations are made to government on the directions that may 
be taken in the future development of law and policy. 
